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BEFORE THE POLLUTION CONTROL BOARD MAR 06 2004
OF THE STATE OF ILLINOIS STATE OF ILLINOIS• Pollution Control Board

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

v. ) PCBNo. 03-214
ILLINOIS ENVIRONMENTAL ) (LUST Appeal)
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR EXTENSION OF TIME TO FILE
RESPONSETO PETITIONER’S BRIEF

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code 101.522,herebyrequeststhat the Illinois Pollution

Control Board (“Board”) grant the Illinois EPA an extensionof time within which to file its

Responseto thePetitioner’sBrief. In supportofthismotion, theIllinois EPA statesasfollows:

1. At theconclusionofthe hearingheld in this case,thepartiesagreedto abriefing

scheduleby which thePetitioner’sbrief wasdueFebruary9, 2004, the Illinois EPA’s response

wasdueMarch2, 2004,andthePetitioner’sreply, if any,wasdueMarch 8, 2004.

2. Thedecisiondeadlinein this caseis May 5, 2004. The dateof thenearestBoard

meeting(without goingpastMay 5, 2004)is April 15, 2004. TheIllinois EPArecognizesthat

theBoardrequestsat least30 daysto considerargumentsby thepartiesprior to renderingafinal

decision.

3. The Petitioner filed its brief in this case in a timely manner. Unfortunately,

counselfor the Illinois EPA is unableto meettherequisitetime deadlinefor filing the Illinois

EPA’sresponsebrief.

4. Sincethe receiptof the Petitioner’sbrief, counselfor the Illinois EPA hasbeen

involved in a numberof casesthat havebeenextremelytime-corisuming. The undersigned
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counselhaspreparedand filed a post-hearingreply briefin UnitedDisposalof Bradley,Inc. v.

Illinois EPA,PCB 03-235, andpreparedandfiled a numberofdiscovery-relateddocumentsand

preliminarymotions, and also defendeda deposition and preparedfor and participatedin a

hearingin Saline County Landfill, Inc. v. Illinois EPA, PCB 04-117. These time-sensitive

commitmentshaveunfortunatelypreventedtheIllinois EPA from completingits responseto the

Petitioner’sbriefin thepresentmatter.

5. Counsel for the Illinois EPA deeply regretsthe continued delay in filing its

responsebrief, but herebyrepresentsthat work on the responsebrief hasbeen diligently

proceeding,thoughsuchwork hasbeenimpededby the afore-mentionedwork productin other

cases.

6. TheIllinois EPA thereforerequeststhat the Boardgrant an extensionof time to

file the responseto the Petitioner’sbrief to March 8, 2004. The Illinois EPA would haveno

objectionto the Petitionerreceiving a correspondingextensionof time to file its reply until

March 15, 2004. Thiswould allow thePetitionerone additionalday to file its reply ascompared

to thetime originallyprovidedfor in thebriefingschedule(i.e., sevendaysversussix days),and

would still allow theBoardto receiveall briefswithin 30 daysofthefinal decisiondeadline.

7. The Illinois EPA doesnot makethis requestlightly, but unfortunatelycounsel’s

recentheavyworkloadnecessitatesthis request.No further requestsfor extensionoftimewill be

forthcoming.

WHEREFORE, for the reasonsstatedabove, the Illinois EPA hereby respectfully

requeststhat the Board grant the Illinois EPA an extensionoftime to file the responseto the

Petitioner’sbrief to March8, 2004.
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Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

•AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544,217/782-9143(TDD)
Dated:March5, 2004

This filing submittedonrecycledpaper.
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

v. ) PCBNo. 03-214
ILLINOIS ENVIRONMENTAL ) (LUSTAppeal)
PROTECTIONAGENCY, )

Respondent. )

OBJECTION TO HEARING OFFICER’S RULING AND MOTION TO STRIKE

NOW COMES theRespondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Iii. Adm. Code 101.500,herebyrequeststhat the Illinois Pollution

ControlBoard (“Board”) overrulea ruling enteredby theassignedHearingOfficer andfurther

strike any referenceto the relatedsubjectmaterial in the Petitioner’spost-hearingbriefs. In

supportofthisobjectionandmotion, theIllinois EPA statesasfollows:

I. BACKGROUND

1. OnJanuary7, 2004,theBoardheldahearingin thepresentcase. At theoutsetof

the hearing,the HearingOfficer askedthe partieswhethertherewere any preliminarymatters

that neededto be discussedprior to the calling of the first witness by the Petitioner. The

Petitionerthenproduceda Motion to Admit Depositions(“Petitioner’smotion”) andservedboth

theHearingOfficer andcounselfor theIllinois EPA with copiesofthe motion; counselfor the

Illinois EPA hadnot seenacopyofthePetitioner’smotionprior to thattime.

2. The Petitioner’smotion sought to have depositionsof Carol Hawbaker,Harry

Chappel,andBrian Bauerintroducedinto asevidence. In supportofthat, thePetitionercited to

section101.626oftheBoard’sproceduralrules(35 Ill. Adm. Code101.626),Section10-40(a)of

the Illinois Administrative ProcedureAct (5 ILCS 100/10-40(a)),and rule 212(a)(5) of the
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SupremeCourt Rules(S. Ct. R. 212(a)(5)). ThePetitionerfurthercited to caselaw it arguedwas

persuasiveon the subject.

3. All of thecasescited to by thePetitioneraredistinguishableandnotpersuasiveto

the issueathand. In the caseof Skonbergv. Owens-CorningFiberglassCorp.,215 Ill. App. 3d

735, 576 N.E.2d28 (1st Dist. 1991),thecourtconsideredwhetherthereadingof certainportions

of a depositiontranscriptof a witnessto a jury were appropriate.Factually,theSkonbergcaseis

distinct becausethe depositiontranscriptwas takenof a witnessthat testifiedat the trial itself;

here,the Petitioner in lieu of soliciting testimonyfrom the identified Illinois EPA witnesses

offeredthe depositiontranscripts. Further, theSkonbergcourtnotedthat in actuality,the lower

courthadruledthat someoftheportionsofthe transcriptsoughtto be readto thejury werenot

allowedsincetheydid not constituteadmissions.Skonberg,215 Ill. App. 3d at 749, 576 N.E.2d

at 36.

4. In Oggv. City of Springfield, 121 Ill. App. 3d 25, 458 N.E.2C1 1331 (
4

th Dist.

1984),againthereis a clearfactualdistinctionbetweenthat caseand the presentcase;namely,

thedepositiontranscripttestimonyin questionwas from witnessesthat alsoactuallytestifiedat

the trial. In Qgg, the depositiontranscript readings were done in an attempt to impeach

testimonyprovidedby witnessesat trial. Qgg, 121 Ill. App. 3d at 39-40,458 N.E.2dat 1340-

1341. Suchwasnot thecasehere.

5. Finally, in the matterof Estateof Lewis v. Reeser,193 Ill. App. 3d 316, 549

N.E.2d960 (
4

th Dist. 1990),thecourt expresslydid notreachthe questionofwhethertherewas

error on the part of the lower court in admitting into evidenceportions of the discovery

depositionin question. Lewis, 193 Iii. App. 3d at 313, 549 N.E.2dat 964.
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6. Compareall thosecaseswith thefactualsituationat hand, andit is clearthat the

findings by thecourts in the cited caselaw arenot applicablehere. In noneof thosesituations

‘was the discoverydepositionin questionoffered as a substitutefor actual testimonyby the

deponentsat a trial or hearing. Further,in the Skonbergcase,therewasan importantreference

madefor theconsiderationthat for anadmissionto be admissible,it must alsobe relevant. See

also, Schaffnerv. Chicagoand North WesternTransportationCompany,161 Iii. App. 3d.742,

756, 515 N.E.2d298, 307 (1st Dist. 1987). As will be arguedbelow, that considerationwasnot

madeby theHearingOfficer in allowing admissionofthediscoverydepositiontranscripts.

7. Also includedin thecaselaw referencedin thePetitioner’smotion wasa citation

to Saline County Landfill, Inc. v. Illinois EPA, PCB 02-108 (May 16, 2002). In the Saline

County case, the Petitioner noted that the Board’s Hearing Officer admitted the discovery

depositionsof threeIllinois EPA employeesover an opposingobjection. TheBoardaffirmed the

hearingofficer’s ruling. SalineCounty,p. 3.

8. Specifically,theBoardstated,

“The Board affirms the hearing officer’s allowance of the depositions as
evidence.[FootnotejTheAgencyandthe Countywerepresentto cross-examine
the witnesses,andthe depositiontestimonyexplainsthe administrativerecord.”
Id.

9. Looking to the transcriptof the hearingin Saline County, counselfor Saline

County Landfill askedthe HearingOfficer that transcriptstakenfrom discoverydepositionsof

certainIllinois EPAemployeesbeadmittedinto evidenceovertheobjectionfrom counselfor the

Intervenorand with thequalifiedobjectionfrom theIllinois EPA. SalineCow~tyTranscript,pp.

8-12.

10. TheHearingOfficer thenruledthat the discoverydepositiontranscriptscouldbe

allowedinto evidencepursuantto Section 101.626(d)of the Board’sproceduralrules (35 Ill.
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Adm. Code 101.626(d)). He then limited the evidenceto only the relevantportions. Saline

CountyTranscript,p. 13.

11. Therefore,in SalineCounty,the Boardaffirmed theHearingOfficer’s decisionto

allow the introduction into evidencethe discoverydepositiontranscriptson the basisthat the

transcriptswere “Written Testimony.” Specifically, Section 101.626(d)of the Board’s rules

provides:

Written Testimony. Written testimonymaybe introducedby apartyin ahearing
only if providedto all otherpartiesof recordprior to thedateof thehearingand
only afterthe opposingpartieshavehad an opportunityto objectto thewritten
testimonyand to obtain a ruling on the objections prior to its introduction.
Written testimonymay be introducedby a party only if the personswhose
writtentestimonyis introducedareavailablefor cross-examinationat a hearing.

12. The HearingOfficer’s ruling in Saline County,which was later affirmed by the

Board and relied upon by the Petitioner in the presentcase,was thus madepursuantto the

finding thatthe depositiontranscriptconstitutedwritten testimony.

13. Unfortunately,in thepresentcase,that decisionis not appropriateto the facts. In

thiscase,thePetitionermadeits motion seekingthedepositiontranscripts’admissionat thevery

openingofthehearingrecord. NeithertheIllinois EPAnor theHearingOfficer hadreceivedor

reviewed the motion prior to the opening of the record. Hearing Transcript, pp. 7, 10.

Therefore,the Petitionerdid not providethe depositiontranscriptsaswritten testimonyprior to

thedateof thehearing.ThatportionofSection101.626(d)wasclearlynot satisfied,andreliance

on thatprovisioncannotbemadehere.

14. Further, the Illinois EPA did not haveanopportunityto raisespecific objections

as to relevancyor other evidentiarymatterson the depositiontranscripts,nor to havethose

objectionsheardby theHearingOfficer. Rather,theHearingOfficer hereenteredthedeposition

transcriptsas evidence,andfurther orderedthat any portionof the depositionsthat constituted
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admissionsby the Illinois EPA would be deemedadmitted as an offer of proof Hearing

Transcript,p. 14.

15. There would have been only two opportunitiesfor the Illinois EPA to raise

objectionsto the questionsposedin thedeposition,with an eyetowardsthepossibility that the

transcriptof the depositionwould later be offered into evidence. One would be during the

depositionitself, and theotherwould beat thehearingwhenthetranscriptwasoffered. In this

case,neitheropportunitywasallowed.

16. Pursuantto the Board’s proceduralrules, it would havebeenimproper for the

Illinois EPA to poseobjections to questionsduring the depositionunlessthey related to a

privilege. Section 101.616(e)ofthe Board’srules (35 Ill. Adm. Code 101.616(e))providesthat

unlessa claim of privilege is asserted,it is not a groundfor objectionthat the testimonyof a

deponentor a personinterrogatedwill be inadmissibleat hearing,if the informationsoughtis

reasonablycalculatedto lead to relevantinformation. Thus, if the Illinois EPA believed a

depositionquestionwaseitherirrelevantor speculativeor otherwiseimproper(forreasonsother

thanprivilege), theBoardrulesexpresslyprovidethat suchobjectionscannotbemade.

17. Thatbeing thecase,apparentlytheonly other time the Illinois EPA couldtry to

argueeachandeveryobjectionablequestionbeforetheHearingOfficer wouldbeat thetimethe

motion wasmadeto offer the transcriptsinto evidence(setting asidethe fact that the “written

testimony” requirementshavenot beenmet). The depositiontranscriptof Carol Hawbaker

(entered into evidence)was 101 pageslong, the transcript of Harry Chappel (entered into

evidence)was 77 pageslong, andthe transcriptofBrian Bauer(enteredinto evidence)was 57

pageslong.
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18. Thus, well over200 pagesof depositiontranscriptwere enteredinto evidence

with theIllinois EPA givennoopportunityto seekaruling from theHearingOfficeron whether

anyof thequestionscontainedthereinsoughtinformation thatwasinadmissibleat hearing. It is

almostwithout questionthatcontainedwithin all that testimony,therearenumerousexamplesof

testimonythatwould ãhdcouldhavebeenobjectedto hadtheybeenposedduringthehearing.

19. After theHearingOfficer ruled that thedepositiontranscriptswereadmitted,she

did notethat the Illinois EPA couldraise objectionsto the transcriptcontentat the end of the

Petitioner’s case. Hearing Transcript,p. 16. However, that was effectivelyan impossibility,

sincethe hearingwasscheduledfor only one day, and the Petitionerdid not restits easeuntil

well into theafternoon. HearingTranscript,pp. 166, 169. Counselfor the Illinois EPA did not

havetime from the momenthe receivedthe Petitioner’smotion to the closeof the Petitioner’s

caseto review eachofthe over200 pagesof depositiontranscriptto try to identify objectionable

questions,sincetheonly timenot takenupby thehearingitselfwasaonehourbreakfor lunch.

20. Evenif the Illinois EPA hadidentified objectionableportions,thetime necessary

to raisethoseobjectionsand for the HearingOfficer to receiveargumentswould not haveleft

any time for the Illinois EPA to presentits casein chief. Therefore, therewas no real

opportunityfor the Illinois EPA to review eachline of testimony,compilethoseobjectionsand

arguethemto theHearingOfficer, havetheHearingOfficer receiveargumentsandmakerulings,

and thenproceedwith the its case. Indeed,it is quite possiblethe Petitionerwould havethen

called more witnessesor sought more testimony, which would have further prolongedthe

hearing. The depositiontranscriptswere not reviewedprior to the hearingfor objectionable

questions,sincetherewasno reasonto believe(up until receiptofthePetitioner’smotion at the

startofthehearing)that thetranscriptswould be offeredasevidence.
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21. Further, the Hearing Officer noted that any portion of the deposition that

constitutedan admissionwas admittedimmediately asan offer of proof. However,therewas

neverany ruling on whatportions, if any, of the depositionsindeedconstitutedadmissions. It

‘would be inappropriatefor the HearingOfficer andtheBoardto abdicatethat authority(i.e., to

rule on evidentiarymafters)to the Petitionerand allow it to determinewhat testimonydoesor

doesnotconstitutean admission.Yet that is theexactresultof theHearingOfficer’s ruling.

22. Thequestionof admissibilityof adiscoverydepositiontranscript,alreadyalluded

to in thecasescited to by the Petitioneranddistinguishedby the Illinois EPA above,warrants

furtherconsideration. In Schaffnerv. ChicagoandNorthWesternTransportationCompany,161

Ill. App. 3d 742, 757, 515 N.E.2d298, 397 (1st Dist. 1987),the court heldthat in orderfor an

admissionin adiscoverydepositionto beadmissible,it mustberelevantto the issues.

23. Here, thereis no specific finding by theHearingOfficer asto whatportions,if

any, of eachof thethreedepositiontranscriptsin questionwasproperly deemedan admission.

Further, thereis no ruling by theHearingOfficeron whetheranyportionsofthetranscripts,let

alonethosethat would havebeendeemedadmissions,wererelevant. And asnotedabove,the

Illinois EPA couldnot raiserelevancyobjectionsduring the courseof the discoverydeposition

andwasnotgivenany opportunityto do soprior to thetranscriptsbeingadmitted.

24. Given thecleardirectionin Schaffuer,sincetherewasno finding ofrelevancynor

a finding asto whatportionsofthetranscriptswereadmissions,noneofthecontentofany ofthe

depositiontranscriptsshouldhavebeenadmitted.

25. In conclusion,theIllinois EPA arguesthat it wasbeenplacedinto an untenable,

no-winsituation. TheIllinois EPA couldnot raiserelevancyobjectionsduringthecourseofthe

deposition(pursuantto Boardrule), anddid nothavean opportunityto raiserelevancyobjections
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to anyor all of the transcriptcontentprior to the transcriptsbeingadmittedinto evidence. The

Hearing Officer did not make any findings of relevancyon any portion of the deposition

transcripts,nordid shemakeany findings that anyportionsofthe transcriptswere admissions.

Indeed,it would havebeenimpossibleof her to do so,sinceat thetime ofherdecisionshehad

not reviewedanyportidn ofanyofthedepositiontranscriptsin question. HearingTranscript,p.

10,

26. Here, the HearingOfficer clearlybasedherdecisionon the precedentseemingly

setby theBoardin SalineCounty. Shedid sowithoutthebenefitofthetranscriptofthat hearing

that explainedtheHearingOfficer’s decision.HearingTranscript,pp. 10, 14. The determination

in SalineCountyis not applicablehere,sincetheprovisionrelieduponby the HearingOfficer in

Saline County(i.e., Section101.626(d))wasnot compliedwith. From botha legal and factual

standpoint,the HearingOfficer’s rulingwasin error)

27. Therefore,theonly reasonableandpossibleremedyto this situation is to overrule

the HearingOfficer’s decisionand to strikethe depositiontranscriptsfrom evidence. Further,

theBoardshouldstrikeany and all argumentspresentedby thePetitionerthat rely upon,or refer

to, in anywayanyportionof thedepositiontranscripts.

WHEREFORE, for the reasonsstatedabove, the Illinois EPA respectfullyrequeststhat the

Boardenteranorderfinding in favoroftheIllinois EPAon this objectionandrequestfor relief.

‘Counselfor theIllinois EPA wishesto makeveryclearthat heappreciatesthedifficult positiontheHearingOfficer

wasput in, asthe motion from thePetitionerwasmadewith no advancewarningand withoutadequatesupporting
documentation(i.e., the transcript of the hearing). The exigent circumstancessurrounding the requestby the
Petitionerwerenotthedoingof theHearingOfficer, andherconductis notbeing calledinto questioninanyway.
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Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

AssistantCounsel
SpecialAssistantAttor’ney General
Division ofLegalCounsel
1021 NorthGrandAvenueEast
P.O.Box19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:March 5, 2004

This filing submittedonrecycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton March 5, 2004,I servedtrueand

correct copies of a MOTION FOR EXTENSION OF TIME TO FILE RESPONSETO

PETITIONER’S BRIEF and an OBJECTION TO HEARING OFFICER’S RULING AND

MOTION TO STRIKE, by placing true and correct copies in properlysealedand addressed

envelopesand by depositing said sealedenvelopesin a U.S. mail drop box locatedwithin

Springfield, Illinois, with sufficient First ClassMail postageaffixed thereto,uponthe following

namedpersons:

DorothyM. Gunn,Clerk FredC. Prillaman
Illinois Pollution ControlBoard Mohan,Alewelt,Priulaman& Adami
JamesR. ThompsonCenter Suite325
100 WestRandolphStreet 1 North Old CapitolPlaza-

Suite11-500 Springfield,IL 62701-1323
Chicago,IL 60601

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
1021NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274

ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021NorthGrandAvenue,East

• P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


